Employers: Avoid the Expensive Penalties Due to Improper Worker Misclassification
How the IRS sees it

There has always been a gray area in how companies label workers--especially when employee and contractor duties seem to overlap. Unfortunately for employers, a tight economy and possible legislation such as Obama-Durbin Independent Contractor Proper Classification Act of 2007, that gray area is rapidly disappearing. What this means for employers is stricter guidelines and stiffer penalties by the IRS.

Beware of tricky wording

The most important wording by the IRS that employers need to be aware of regarding misclassification is:

In determining whether the person providing service is an employee or an independent contractor, all information that provides evidence of the degree of control and independence must be considered. 

This is what seems to get most employers into trouble. Make sure you are not one of them by getting help from contractor compliance experts ICon at www.icontract.com. 

In response to these emerging concerns ICon has assembled an elite group of financial, legal, HR and procurement experts to design services that meet the needs of these challenging work realities. 

With a trusted partner to manage the intricacies of your contingent workforce, your HR and procurement professionals are free to focus on the core objectives of building your successful business. With legislation such as Obama-Durbin Independent Contractor Proper Classification Act of 2007 on the horizon, it’s a wise choice to have someone like ICon on your side.
What is the Obama-Durbin Independent Contractor Proper Classification Act of 2007?

In short, the goal of the Obama-Durbin Independent Contractor Proper Classification Act of 2007 is to make sure that employers are properly classifying workers and to collect business taxes and penalties. The methods suggested in the Obama-Durbin Independent Contractor Proper Classification Act of 2007 web page includes:

Reformation of Safe Harbor to Close its Use as a Tax Loophole: Amends Section 530 to allow the IRS to require employers to reclassify workers that they have misclassified in the past. It eliminates the ban on the IRS issuing regulations or revenue rulings on employee/independent contractor status. It also eliminates the ability of employers to rely on others in the industry misclassifying employees as a basis for continuing to misclassify their employees.
Review of Classification Status: Directs the IRS to develop a process for workers to ask for an evaluation of their proper classification. It requires safeguards against employer retaliation and payment of attorney’s fees to employees who were misclassified.
Directs the IRS to audit employers if an employee requests an evaluation of their classification and the IRS finds that the employee was misclassified and to inform the Department of Labor of misclassification practices.
Enforcement and Compliance: IRS and DOL are required to issue annual reports on misclassification and their efforts to curtail the practice. Requires the DOL to conduct investigations in industries that IRS data show to have high rates of misclassification for tax purposes and to track cases involving misclassification of independent contractors involving the Wage and Hour Division.
Notice to Employees and Independent Contractors of their Rights and Obligations:

DOL will provide information on any poster required under the FLSA of the employee right to challenge their status as an independent contractor. Requires employer to notify any independent contractor of their federal tax obligations as an independent
contractor, the labor and employment law protections that do not apply to independent contractors, and the right of the independent contractor to seek a classification determination from the IRS. Requires employers to retain for three years a list of the independent contractors they have hired.
The implications and consequences of Obama-Durbin Independent Contractor Proper Classification Act of 2007 

Should the Obama-Durbin Independent Contractor Proper Classification Act of 2007 pass, employers will need to prepare for more than just a larger tax bill. In short, this legislation is intended to be a means of collecting taxes and fines from employers who classify workers as “contractors” when in fact they are employees. The IRS would also be allowed to write rules, regulations and guidance. 

The passing of this legislation will require that the IRS communicate with the Department of Labor regarding employers who misclassify workers for tax purposes could also be doing it avoid compliance with other labor laws. This can mean more penalties and fines for employers.

The message that you should take away is that the stakes are high and as an employer, you will not come out on the winning end. With a huge tax deficit of approximately $345 million in uncollected tax revenues, the IRS is convinced a tax drain exists in the misclassification of workers. This can only mean one thing. It will be even more challenging for an employer to prove itself innocent of any wrongful doing in any type of an audit.

How to protect your company against misclassification penalties and fines

The IRS will not be very sympathetic to employers who are not compliant. Strictly speaking, the IRS has one goal in catching employers who misclassify workers--to collect on unpaid taxes and impose additional penalties.
Since opening in 1997 ICon has dedicated itself to simplifying and enabling the lives of Human Resource and Procurement professionals. ICon brings together the experience, technology and human capital through compliance, payroll services, and vendor-neutral management specifically designed to help companies succeed. 

ICon can help you classify workers correctly and help you avoid lawsuits such as FedEx is facing. FedEx Ground and Home Delivery drivers across the country have filed class action complaints asserting FedEx led them to believe that they would be truly independent workers--not subject to the direction and control of the company. In this case, drivers were required to follow all the rules of FedEx and are treated in virtually every respect as employees--except they don't get any of the benefits like holiday pay, workers compensation and retirement and discounted stock. Employees are becoming more aware of their rights and so should employers.

The independent contractor has become a standard as a strategic corporate contributor, but the misclassification of these workers can become a significant liability. Contracted workers have also emerged as valuable assets but state and federal guidelines related to benefits and compensation present equal risk for non-compliant companies. 

Contact ICon today at www.icontract.com or 1-888-ICON YES (1-888-426-6937) for more information on how to protect your company against misclassification lawsuits and IRS audits. 

